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FOURTH AMENDMENT AND RESTATEMENT
OF
DECLARATION OF PROTECTIVE COVENANTS

FOR

RIO VERDE VISTA III
LOTS 115 THROUGH 160

THIS FOURTH AMENDMENT AND RESTATEMENT OF DECLARATION OF

PROTECTIVE COVENANTS FOR RIO VERDE VISTA 111, LOTS 115 THROUGH 160

»
(hereafter referred 10 as the “Restatcd Declaration™) 15 made this _Zé day of %ﬂg&_,

2002, by BROADWAY MANAGEMENT COMPANY, an Arizona corporation (as “Approving
Agent”), USH/JRC RIVER GATELLC, an Arizona limited liability company, successor to Title

Securily Agency of Arizong, Inc., an Arizona corporation, as Trustee under Trust No. T-212, as to

Lot Numbers 115 through 134, Lots 136 through 141 and 143 through 160 of Rio Verde Vista III, é
and JOSEPH R, CESARE, a married man as his sole and separate Property, succcssor Lo Title f’;,
Sceurity Agency of Arizona, Inc., an Arizona corporation, as Trustee under Trust No. T-212,as lo %
Lot Numbcrs 135 and 142 of Rio Verde Vista Il ff

RECITALS:
A. On August 24, 1994, 2 Declaration of Protective Covenants For Rio Verde VistaIll,

Lots 115-160 (hereafter referred to as "Original Declaration”) was recorded in Docket 9863,

commencing at Page 747, in the office of the Pima County Recorder, Pima Counly, Arizona.

1736 25 HMIC 1

U \Rlny Vosvle VISRV IE1ed $25-100 0h A i) § Busiiletmeitt W CCLRx D2 s 0]

, Pg:7of72



B. On January 19, 1996, a First Amendment to Declaration of Protective Covenants For
Rio Verde Vista I, Lots 115-160 (hereafter referred to as the "First Amendment") was recorded in
Docket 10213, commencing at Page 486, in the office of the Pima County Recorder, Pima County,
Anzond. —

C. On February 23,2001, a Second Amendment to Declaration of Protective Covenants
For Rio Verde Vista T, Lots 115-160 (hereafter referred to as the "Second Amend;nent") was
recorded in Docket 11492, commencing at Page 0168, in the office of the Pima County Recorder,
Pima County, Arizona.

D. On March 6, 2002, a Third Amendment 10 Declaration of Protective Covenants For
Rio Verde Vista ITT, Lots 115-160 (hereafter referred to as the “Third Amendment") was recorded
in Docket 11750, commencing at Page 1350, in the office of the Pima County Recorder, Pima

County, Arizona.

E. Article IV, Paragraph 2. of the Onginal Declaration provides as follows: "
“Approving Agent shall have the right, from time to time, to é
make any modifications or amendments it desires to the o
provistons, conditions, covenanis, restrictions and reservations 7
herein contained. Any such modificationor amendment by the
Approving Agent shall be effective upon the recording in the 1
office of the Pima County Recorder, Pima County, Arizona, g’
of an Amendment to this Declaration.” 2

F. Approving Agent desires to amend and restate the Origmal Declaration. as amended,

as set forth below.

NOW, THEREFORE, Approving Agent hereby amends the Original Declaration, First

Amendment, Second Amendment and Third Amendment by revoking same in their entirety, and

declares that this Fourth Amendment and Restatement of the Declaration of Covenants, Conditions
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and Restrictions of Rio Verde Vista IN, Lots 115 through 160 15 substituted therefor, and further
declare that the "Property”, as hereafler defined, 1s and shall be held, conveyed, encumbered, leased
and used subject to the following covenants, condilions, restrictions, uses, limitations, obligations,
eascments, equitable servitudes, charges und liens all of which ure for the purpose of enhancing and
protecting the value and desirability and atractiveness of the Property. The covenants, conditions,
restrictions, uses, limitations, obligations, casements and equitable servitudes, charges and liens set
forth herein shall run with the Property; shall be binding upon all persons having or acquiring any

interest therein: and shall inure to the benefit of, be binding upon, and enforceable by all Owners

(hereafter defined), the Association (hercafter defined), and their successors in interest.

ARTICLEI
DEFINITIONS

Unless the context atherwise specifies orrequires, the following words and phrases when used
herein shall have the meanings heremafter assigned.

Section 1.1  "Articles" shall mcan the Articles of Incorporation of the Association
(hereafter defincd) and amendments thereto which are or shall be filed in the Office of the Arizona
Corporation Commission.

Seclion 1.2 "Association" shall mean and refer to RIVER GATE ESTATES HOMEOWNERS
ASSOCIATION, an Arizona non-profit corporation, which shall be formed prior to the conveyance of
the first Lot (hereafter defined), its successors and 185igns.

Section 1.3 "Board" shall meun the Board of Directors of the Associanon.

Section 1.4  "By-Laws" shall mean the By-Laws of the Association, together with any

amendments thereto.
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Section L5

A.

[27]

Section 1.6

the perimeter screen wall

{orth in Section 3.4.

Section 1.7

Common Area B.

Section 1.8

limited hability company (hereafter referred to as

17360.23 IMC
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vCommon Area A'' means:

The dedicated public right-of-way known as Squirrel Hill Place,
Coyote Den Place, Owls Nest Place, Roadrunner Haven Place, Hawks
Nest Place and Red Cardinal Place of Rio Verde Vista IIl, Lots 112-
160, according to the Plat recorded in Book 46 of Maps and Plats at
Page 30, vecords of Pima County, Arizona (hereafter referted to as the
“plat™), which nght-of-way was abandoned by Pima County and
conveyed lo (he Association by Quit-Claim Deed recorded on
May 14, 2001, in Docket 11548, commencing on page 3929, 4 copy
of which is attached hereto and made a part hereof as Schedule “17.
The right-of-way identified as “Squirre! Hill Place” on the Plat was
changed to “River Gate Place™, which name change was approved by
the Pima County Board of Supervisors on January 15, 2002.

The drainage facilities associated with the above referenced right-of-
ways as shown on the Improvement Plans P12-88-031 delineated as
“Public Street Dedrcated to Pima County by this Plat” on the Plat.

‘Those portions of Lots 115 and 160 conveyed to the Association by
Quit-Claim Deed recorded in the Office of the Pima County Recorder,
Pima County, Arizona, in Docket 11548, commencing at page 3929,
a copy of which 1s attached hercto and made a part hereof as Schedule

L e Bad
27

The entrancoway facilities located at the entrance (0 the Subdivision
from River Road including, without limitation, gales, landscaping and
imgation, lighting and electrical associated therewith.

All other landscaping. irrigation, lighting and electrical located within
the right-of-way of the Common Area A within the Subdivision.

n"Common Area B" means the permanent non-exclusive eascment area and

nCommon Areas A and B means collectively Common Area

s constructed on portions Lots 115, 1 16,117,157, 158, 159 and 160 as set

A and

"Declarant” means collectively USH/JRC RIVER GaTE LLC, an Arizona

“USH/JRC”), and JOSEPII R. CESARE, 4 married
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man as his sole and separate property (hereafter referred to as “(Cesare”), their nominees. SUCCESSOrS
or assigns designated as a Declarant by either USH/JRC or Cesare while title holder of any Lot either
a5 the origrmal Owner or Owner by reacquisition. USH/TRC River Gate LLC is the successor o Title
Security Agency of Arizona, Inc., an Arizona corporation, as Trustee under Trust No. T-212, the -
Grantor under the Ori ginal Declaration, First Amendment, Second Amendment and Third
Amendment, as to Lots 115 through 134, 136 through 141 and 143 through 160. C;sarc is the
successor to Title Security Agency of Arizona, Inc., an Arizona corporation, as Trustes under Trust
No. T-212, the Grantor under the Original Declaration. First Amendment, Second Amendment and
Third Amendment, as to Tots 135 and 142.

Section1.9  "Developer' means collectively USH/IRC and Cesare. The term "Devejoper”
also includes purchasers of Lots if the purchase is in bulk for purposes of investment oF later resale

to the public or to other developers.

Section 110 "Dwelling Unit*' or "'Unit" shall mean any improvements placed within the

1

. i

confines of any Lot. 8
- . 5

Section 1.11  "First Mortgagee™ shall mean the holder of any mortgage under which the 7
interest of any Owner of a Lot is encumbered and which mortgage has first and paramount priority }2
(referred to horein as a First Mortgage), subject only t0 the lien of general or ad valorem taxes and g

asscssments.
Section1.12  "Lot" or "Lots" shallmean and reler to any numbcred parce] of real property
shown on the Plat, together with the Dwelling Unit, if any, thereon.

Section 1.13  "Member"' shall mean and refer to every person and/or entity who holds

membership in the Association.
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Section 1.14 "Mortgage'" shall mcan any mortgage, deed of trust or other secunty
instrument by which u Lot or any parn thereof is cncumbered.
Section1.15  "Owner(s)" or "Homeowner(s)" shall meanarecord holder of beneficial or
equitable title, and legal title 1f legal title has merged with the beneficial or equitable title, to the fee -
simple interest in any Lot. Owner shall not include: (a) Persons having an interest in a Lot merely
as security [or the performance of an obligation; or (b) a Tenant of 2 Lot. Owner shall include a
purchaser under a contract for the conveyance of real property, a contract for deed, a contract 10
convey, an agreement for sale, or any similar contract through which a seller has conveyed 10 &
purchaser cquitable title in a Lot under which the seller is obli gated to convey to the purchascr the
remainder of the setler's title in the Lot, whether legal orequitable, upon paymentin full of all monies

under the contract. Owner shall not include a purchaser under a purchase contract and receipt,

escrow instructions, or similarexccutory contract thatis intended to control the rights and obli gations

of the parties to execulory contracts pending the closing of 2 sale and purchase transaction. In the 5
case of Lots the fec simple title to which is vested in a trustee pursuant to a subdivision trust aci';;
agreement or similar agrecment, the beneficiary of any such trust who is entitled to possession of the g
Lot shall be deemed (o be the Owner. If fee simple title to a Lot is vested in a trustee pursuant to ji
AR.S. §8§33-801 et. seq., for purposes of s Restated Declaration legal title shall be deemed o be g

held by the trustor or the trustor's successor of record, and not by the trustee. An Owner shall
include any person who holds record title to a Lot in joint ownetship or as an unds vided fcc interest.

Section 1,16 'Person’ shall meana natural individual or any entity with the legal rght to

hold title to rcal property.
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Section 1.17  "Plat" shall mean the subdivision platrecorded in Book 46 of Maps and Plats
at Puge 30, m the office of the County Recorder of Pima County, Anzona, under the name “Rio
Verde Vista HI7.

Section 1.18 "Property” or "Subdivision” shall mean all the real property identified in
the Plat. |

Section 1.19  "Restated Declaration™ shall mean this instrument and any amendment hereto
or restatement hereof.

Section 1.20 "Rales'" shall mcan the rules adopted by the Board pursuant to Article V.

hereof and the By-Laws,

ARTICLEII
USES AND RESTRICTIONS

All property within the subdivision shall be held, used and enjoyed, subject to the following
limitations and restrictions:

Section 2.1  Private Residential Purposes. Lots shall be occupied and used by the
respective Owners solely for privatc single family residential use of the Qwner, his/her family, tenants
and social guests and for no other purpose. No gainful occupation, profession, trade or other
non-residential use shall be conducted on the Property, except that Declarant or Developer may
maintain sales offices, construction offices and sales models on the Property.

Sales offices, sules models and construcuon offices utilized by the Declarant or Developer on

the Property need not be owned by either Declarant or Developer.
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Section 2.2 Minimum Square Footage of Dwelling Units. All Dwelling Units must
contan at least 2,000 square feet of living arca. The term "living area" as uscd in this Section 2.2
shall not include the carport/garage or any screened porch or storage areas.

Section 2.3 Renting. Each Owner shall have the nght to lease or rent histher Dwelling
Unit; provided, however, thul any lease agrecment, including any agrccmem‘to lease the Dwelling
Unit on 2 month to month basis, must be in writing and must provide that the failurc of any lessee or
tenant to comply with the Rules, By-Laws, Articles and provisions of this Restated Declaration shall
be a default under the lease. Any leuse agreement shail be for a period of not less than thirty (30)
days, and a copy shall be delivered to Declarant if requested by Declarant.

Seclion2.4  Antennas/Satellite Dishes. Except us may be otherwise provided by federal,
state or local luw. rule or regulation, no device(s) for the transmission or reception of radio, television
and inlemet/intranet signals, including without limitation antennas, electronic towers, aerials and
satellite dishes, shall be erected or maintained on the Property without prior written authorization of
the Board or the Architectural Contral Committee, which authorization may be subject to the
requitement that such device(s) be screened from neighbonng Lots or Subdivision streets. The
location, design, type of matertals and colors utilized for the screening shall be subject to the prior
written approval of the Board or the Architectural Control Committee.

Section 2.5  Solar Devices. No solar devices, of any type, shall be erected or installed on
any Lot without the prior review and wntten approval of the Board or the Architectural Control
Committee as sct forth in Article IV herein. The Board or the Architectural Control Committee shall
not prohibit the installation of solar devices on any Lot, however, it may require reasonable screening

and maintain contro! of all color selections except for solar collection surfaces.

1796 15 EIMC 8
U \RJu Verue VistaUt V 15 2228 11934 0 Bth ARtorid & Reabutanan i CCL2 A TH- (602

- Pa- 14 0f72

| LAY b ek

3

R G s v



Section 2.6  Mail Boxes. Developer or Board shall determine the location, color, size,
design, lettering, and all other particulars of all mail and paper delivery boxes, and standards and
brackets and name signs for same in order that the area be strictly uniform in appearance with respect

thereto. Each Owner who constructs 1 Dwelling Unit on a Lot shall install a mai] box on the Lot at -

the time the Dwelling Unit is constructed.

Seclion 2.7 Carports. No carport of any type shall be crected, constructed or instatled
on any Lot

Section2.8  Vehicles/Garages. The use ol all vehicles, including butnot limited to trucks,
automobiles, recreational vehicles, commercial vehicles, motor homes, campers, trailers, boats,
bicycles and motorcycles (hereafter collectively referred to as “Vehicles™) shall be subject to this
Restated Declaration and the Rules, which may prohibit or limit the use thereof, provide parking
regulations, or generally regulatc same. Any and all items stored in a garage shall be stored so as to

conceal sume from view from neighboring Lots, or from the streets or public way, and further, garage

i
doors shall be kept closed at all times, except as may be reasonably necessary for ingress, egress and %
normal day-lo-day activitics which require the utilization of the garage. The garage of each Dwelling "B?
Unit 1s for the sole purpose of parking Vehicles and storage as herein provided, and the enclosure of é
the garage for utilization as living area withina Dwelling Unit is prohibited. Alno time shall there g

be any outside storage of Vchicles in stages of construction, reconstruction, modification or
rebuilding of parts of Vehicles such as frames, bodies, engines or other parts or accessories. Further,
the storage or parking of any Vehicle other than completely within Owner's garage is prohibited.
Vehicles may be parked on the parking area of an Owner's Lot for short penods of time solely for :

purposes of loading or unloading.
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Section 2.9 Signs- No signs of any kind shall be displayed which are visible from

neighboring property without the prior written approval of the Board or the Architectural Control

Committce excepl:
A, Such signs as may be required by legal procecdings; -
B. Such signs as may be used by Developer or Declarant; and

C. Such signs as may be approved by the Board or the Architectural
Control Committee indicating & Dwelling Unit is for sale or lease.

Where the Board's 4 roval is required, 1t shall approve the nature, COT osition, number, size
pp PP P

and location of all signs, unless excepted hercunder.

~

Animals. No anmmals of any Kind shall be raised, bred, or kept on the
Property, except that a reasonable number of generally recognized house or yard pets may be kept
on a Lot provided that they are not kept, bred or mantained for any commercial purpose. No animals

shall be allowed to become a nuisance. A "reasonable number” as used n this Scction shal] ordinarily

mean no more than two pets per Dwelling Unit; provided, however, (he Board may deterrmne that %
a rcasonable number in any instance Tay be morc or 1ess. Upon the written request of any Owner, %
the Board shall conclusively determine, 1o its sole and absolute di scretion, whether, for the purposes .
£
of this Scction, a particular animal is a generally recognized house Of yard pet, whether it is 2 g
-E—i

nuisance, or whether the number of animals is reasonable.

@11 Nuisances. No rubbish or debrs of any kind shall be placed or permitted to
accumulate upon the Property, and no odors shall be permitted to arise therefrom sa as to render any
Lot or any portion of the Property unsanitary, unsightly, offensive or detrimental to any other Lot in

the vicinity thercof or to its occupants. Without limiting the generality of any of the foregoing

provisions, no exterior spcakers, horms, whistles, bells or other sound devices, except security devices
used exclusively [or securily purposes, shall be located, used or placed on the Property without the
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rior written approval of the Board. The Board in its sole discretion shall have the right to determine

P

whether the cxisience of any such item is 2 nunsance.

Seclion 2.12 Diseases and Tnsects. No Owner shall permit anything ot any condition to
exist upon the Property which shall induce, breed ot harbor infectious plant o1 animal diseases Of -
noxious insects.

Section2.13  Growth and Planting, The growth and planting in Common Areas A and B
shall not be removed or destroyed unless written permission is first obtained from the Board or the
Architectural Control Committee. Owners must obtain the Board's or the Axchitectural Control
Committee's writtcn approval before planting in Common Areas A and B. Therc shall be no
landscaping. irmgation or vegetation within four (4°) feet of any exterior wall or foundation of a

residence builtona Lot Only indigenous desert plantings witha drip-type minimal water use system

shall be used between four (4" feet and eight (8" feet of any exterior wall or foundation of a

residence built on a Lot. s
Section 2.14  Unsightly Articles. No unsightly articles shall be permitted to Temain o as 513;

=

{0 be visible [rom neighboring Lots or from the street or public way. Grass, shrub or tree clippings %
and all machinery, sLoTage piles, wood piles. garbage or trash containers shall be kept within an }‘i
enclosed structure or appropn ately screened from view of adjoming property or from streets or public L;_i

way except when necessary 1o cffect such collection: provi ded, however, any such structure 0t screen
shall be subject to the Board's or the Architectural Control Commillee's review and prior writlen
approval pursuant to Asticle IV. The Board or the Architectural Control Committee shall have sole

discretion in determining if any activity by an Owner is in violation of this Section.

Section 2.15 Trash Containers, No garhage or trash shall be placed or kept on the

Property except in covered containers of a type, size and style which have been approved in writing
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by the Board or the Architcctural Control Committee or are requited by governmental authorities.
All rubbish, trash or garbage shall be removed from the Lots and shall not be allowed to accumulate
thereon. Noincincrators shall be allowed. Trash/garbage containers shall be placed at curb side only
on days of scheduled collcction and shall be removed from view onl the same day of collection.
Owners of Lots utihzing common trash/garbage collection areas shall be jointly and severally
responsible for kecping said common collection areas in & clean and sanitary conditi on.“The Board
or the Architectural Control Comnmittee shall have sole discretion in determining if any activitybyan
Owner is a violation of this Section.

Section 2.16  Clothes Lines. No exterior clothes lines shatl be erected or maintained, and
there shall be no outside jaundering or drying of clothes.

Section 2.17 Swimming Pool/Jacuzzi/Whirlpool. No Owner of a Lot shall constructa
swimming pool, jacuzzi, whirlpool or other like improvement (“Subgrade Improvemenis”) on aLot
without first making, or causing to be made, an independent determination that the soil conditions
of the Lot arc suitable for such improvements. Neither Declarant nor Developer have made any
representations or warrantics, CXpress or implied, regarding the suitability of the soil upon any Lot
for Subgradc Improvements and. therefore, Owner assumes all liabitity and risk and shall indemnify,
defend and hold Declarant and Developer, jointly and severally, harmless for all liability and risk
arising from, directly or indirectly, the construction ol Subgrade Improvements on a Lot

Section 2.18 Insurance Rates. Nothing shall be done or kept on any Lot or Common
Arcas A and B which will increase the rate of insurance on such property nor shall anything be done
or kept on any Dwelling Unit or Common Areas A and B which will result in the cancellation of

insurance on any such property ot which would be in violation of any law.
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Section 2.19 Drainage. Except as provided by Developer in the course of development of
the Property, there shall be no interfcrence with the established drainage pattern over any Property,
including any private drainageways or easements within the Property, except by Developer in the
course of development unless adcquate provision 15 made for proper drainage conforming to Pima -
County regulations, ordinances and drainage criteria and is approved by the applicable goveming
body or its duly appointed representative. For purposes hereof, "established drainage"” is defined as
the drainage which exists at the time the overall grading of the Property is completed, or which is
shown on the Plat or on any plans conforming to applicable rules, regulations, ordinances and
drainage criteria approved by the applicable governing body or its duly appointed representative.

Section2.20 Temporary Structures, Mobile Homes, etc. No manufactured, prefabricated
home or mobile home shall be permitted or placed upon any Lot. Except as hercafter provided, no
structure of a temporary character including, without limitation, a house trailer, tent, shack,

temporary garage, or outbuilding shall be placed or crected upon any Lot. Na residence placed or

i
erected upon any Lot shall be occupied in any manner at any time prior Lo its being fully completed, é
nor shall any residence when completed be in any manmer occupied until it is in compliance with all g
requircments, conditions and restrictions herein sct forth; provided, however, that during the actual é
construction or alteration of a structurc on any Lot, nccessary lemporary structures for storage of g

matcrials may be erected and maintained by the person/entity doing such work. The work of
constructing, altering or remodeling any structure on any part of any Lot shall be prosecuted
diligently from the commencement thereof until the completion thereof. The provisions of this

Section shall not apply to the Declarant or Developer.
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Section 2.21 Backboards. No basketball backboards of any kind shﬁll be erected or
attached, by cither a permanent ot lemporary method, to any Dwelling Unit unless approved by the
Board or Architectural Control Commitiee.

Section 2.22 Exemption of Developer/Declarant. Nothingin this Restated Declaration -
shall it the nght of Developer or Declarant to complete excavation, gracﬁng and construcrion of
improvements to uny of the Propeity, to resubdivide any Lot or portion of the Propcn;, or to alter
the forcgoing or 1o construct such additional improvements as Developer deems advisable in the
course of development of the Property so long as any Lot therein remains unsold. Further, nothing
in this Restated Declaranon shall limit the right of Developer or Declarant to use any structure as a

sales model, sales office or construction office or parking area and to place any sign, banner, flag or
similar method of advertisement to promotc sales within the Property or other property of
subdivisions of Declarant or Developer. Therights of Declarant or Developer hereunder or elsewhere

in this Restated Declaration may be assigned by Declarant or Developer.

B

g

ARTICLE T ?

EASEMENTS, COMMON WALLS :

4

Section3.1  Easement for Encroachments. Each Lot shall be subject to an easement for A

encroachments created by construction, settling and overhangs, as designed or constructed by the
Developer, including footings and walls {hereon. A valid easement for said encroachments and for
the mamntenance of same, so long as it stands, shall and does exist. Tn the event Dwelling Units are
partially or totally destroyed, and then rebult, the Owners agree that minor encroachments on parts

of the adjucent Lot duc to coustruction shall be permitted and that a valid easement for said

encroachments and the maintcnance thereof shall exist.
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Section 3.2 Private Drainage Easements, Private drainage easements may have been
established as shown on the Plat or by separate instrument duly recorded over and acToss certain Lots
for the exclusive use and benefit of other Lot Owners. Bach Owner of a Lot on which a private
drainage easement is located shall be responsible for maintaining that eascment and keeping it free
and clear from all debris, rcfuse and uny other foreign matter which shall in any way interfere with
or hinder the frec [Tow of water 1n the cascment as originally constructed. In the event of the failure
of any Lot Owner Lo 50 maintain an easement, other Lot Owners benefitted by such easements shall
have no cauge of action against the Association, but shall proceed solely agatnst that Lot Owner.

Section 3.3 Common Areas A and B Blanket Utility Easements. In addition to those
specific eascments shown on the Plat, there is hereby created a blanket casement upon, across, over
and under Common Arcas A and B for ingress, egress. installation, replacing, repairing and
maintaining alf utility and service lines and systems, including, but not limited to, water, sewers, gas,
telephones, electricity, television cable or communications lines and systems, etc. By virtue of this
easement, it shall be cxpressly permissible for the providing utility or service company to install and
maintain facilities and cquipment on Commeon Areas A and B and to affix and maintain wire, cireuits

and conduits on, in, and under Common Areas A and B. Notwithstanding anything 1o the contrary

i
1
B8
E
7
1
p
5

contained im this Section, no sewers, electrical lines, warer lines, or other utilities or scrvice lines may
be installed or relocated on the Property except as initially designed and installed by Developer or
thereafter approved by the Board. This easement shall in no way affect any other recorded eascments
on the Property. In no cvent shal) any portion of the above mentioned casements for utlities be

constructed to authorize the placing or installing of sewcrs, electrical lines, water lines or other

utilities under any permanent building structure consiructed on the Property. The blanket easement
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created by this Scction shall also include an access easement for the dclivery and collection of the
U.S. Mail.

Section 3.4  Perimeler Screen Walls Easement. Perimeler screen walls have been
constructed by Declarant on portions of Lots 115, 116, 117, 157, 158, 159 and 160 and, therefore,
a permanent non-cxclusive easement 1s hereby created over, upon, acToss an;i under said Lots for the
continued placement of the perimeter screen walls where constructed on said Lots and the
maintenance, repair and replacement thercof. The Association shall have the right, {rom time to time,
10 enter upon said Lots for the maintenance, repair and replacement of the perimeter screen walls.
The perimeter screen walls have been constructed along (i) the south westerly boundary of Lot 117;
(1i) the southerly boundary of Lot 116; (iii) the southerly and easterly boundary of Lot 115, including
the arc at the southeast corner of said Lot 115; (iv) the southerly and casterly boundary of Lot 160,
including the arc at the southwest corner of said Lot 160; (v) the southerly boundary of Lot 159; (vi)
the southerly boundury of Lot 158; and (vii) the southerly and easterly boundary of Lot 157,
however, they may not have been constructed exactly on the boundary lines of such Lots and the
distance between the perimeter screen walls and the Lot boundary lines may vary. Notice 15 hereby
given by Declarant that the south westerly boundary of Lot 117 may be modified subscquent to the
recording of this Restated Declaration.

Section 3.5 Easement for Improvements. Developer may construct improvements,
including but not limited to, driveways, walkways, exterior i ghting (metered to a particular Dwelling
Unit), drainage structures, etc , as a part of, or for the use of, a particular Dwelhmg Unit which may
encroach uUpon Or encompass portions of Common Area A or adjacent Lots. Wherever such

encroachments on Common Area A or the adjacent Lots should occur, the Owner of the Dwelling
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Unit involved shall have, subject to the conditions hereinafter set forth, a perpetual permanent right
for such improvements to encroach upon portions of Common Area A or the adjacent Lots.

In consideration thereof, such Owners agree to maintain and keep in repair any improvements
encroaching upon Common Area A or adjacent Lots which were constructed (or the use of their Lot. -

In the event any sich Owners should make demand upon the Associa{ion 10 repair or mintain
any improvements encroaching upon Common Area A or an adjacent Lot, then the As;c)ciation or
the Owner of the adjacent Lot upon which the encroachment lies, as the case may be, shall have the
absolute right, and may cause the Owner making such demand to remove at his/her cxpense, any
improvement encroaching upon Common Arca A or the adjucent Lot, and to replace and rebuild in
accordance with the Board's plans and design specifications, such improvement as Lo be within such
Owner's Lot

Section3.6  Electrical Service and Telephone Lines. All electrical service and telephone
lines shall be placed underground and no outside clectrical lines shall be placed overhead, except
existing overhcad lines; provided that no provisions hercof shali prohibit the erection of temporary
power or telephone structures incident to construction.

Section 3.7  Plat Notes. In addition to the easements set forth in this Article and the

SR 1 Yy P

restrictions contained in this Restated Declaration, the Property and all Lots are subject to any

Y

restrictions and limitations sct forth on the Plat, including, without limitation, any height restrictions,
set back restrictions, erosion hazard sctbacks, HDZ Natural areas and construction easement areas.
Section 3.8  Common Walls. The rights and duties of Owners with respect to common

walls or fences shall be as follows:

A. Each wall, including patio walls and fences, which is constructed as a part of

the original construction of the Dwelling Unit, any part of which is placed on, adjacent to, or over
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-

the dividing finc between separale Dwelling Units, shall constitute a common wall, With respect 1o
any such wall, each of the adjoining Dwelling Uit Owners shall assume the burden and be entitled
10 the benefits recited in this Scction and o the extent not inconsistent herewith, the general rules of

Jaw regarding common walls shall be applicd thereto. -

B. Thc Owners of conliguous Dwelling Units who have acommaon wall shallhave
reciprocal easements [or support and an equal right to use such wall provided that sucl:;use by one
Owner does not interfere with its use and cnjoyment by the other Owner.

C. Unless other provisions of this Section are applicable, the costs of reasonable
repatr and maintenance of a common wall shall be shared equally by the Owners who make use of the
common wall in proportion to such use.

D. In the cvent any common wall is dumaged or destroyed through the act of one
adjoining Owner, or any of histher guests or agents or members of his/her family so as to deprive the
other Owner of the full use and enjoyment of such wall. then the first of such Owners shall, if required
under local law, forthwith proceed to rebuild and repair the same 10 as good condition as formerly

without cost to the other Qwner.

E. Tn the event any common wall is damaged or deatroyed by some cause other

i
i
a8
8
7
1
&
£
s

{han the act of one of the adjoining Owners, his/ her agents, guests ot family (including ordinary wear
and tear and detenoration frorn lapse of time), then in such event, both such adjoining Owners shall,
if required under local law, proceed forthwith to rebuild or repair the samc 1o as good condition as
formerly at therr jont and cqual expense.

F. Notwithstanding anything to the contrary herein contained, there shall be no

impairment of the structural integrity of any common wall without the prior consent of the Board.

In addition to meeting the other requirements of this Restated Declaration and of any building code

362 :
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or similar regulations or ordinances, any Owner proposing to modify, make additions to or rebuild

his/her Dwelling Unitin any manner which requires the extension or other altcration of any common

wall shall first obtan the written consent of the Board which shall consider, in its discretion, the

adjoining Owner's preference concerning the proposed modification, extension or alteration of the -

common wall.

G. In the event of a dispute between Owners with respect to the repair or
rebuilding of 2 common wall or with respect 1o the sharing of cost thereof, then upon written request
of one of such Owners delivered to the Association, the matter shall be heard and determined by the
Board, cxcept that nesther the Declarant nor the Developer shall be subject to this provision. The

Declarant and/or Developer may modify acommon wall without any consent or approval whatsoever.

ARTICLEIV
ARCHITECTURAL CONTROL COMMITTEE 1
Section 4.1  Composition of Committee. The Architectural Control Committce shall é
consist of three (3) or more persans appointed by the Board; provided, however, for so long as %
Declarant owns at least one (1) Lot, Declarant shall appoint the Architectural Control Commitree é
without a meeting and without a vote of the Members, and during this period, no election of the g

Members of the Commitree shall be held unless Declarant has 1n wiiting relinquished its rights of
exclusive appointment. A majority of the Committec may designatc a representativc to act forit. In
the event an Architectural Control Committee is not appointed by the Board, the Board shall act as

the Architectural Control Committee, and all references in this Restated Declaration to the

Architectural Control Comrmiltee shall mean the Board.
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Section4.2  Review by Committee. No structurc, jmprovement, or any attachment to an
existing structure shall be made or constructed upon the Property (except by the Association upon
Common Areas A and B), and no alteration of the cxterior of a structure or improvement shall be
made, and no chunge in the final grade, nior the installation of any landscaping Lo any part of the -
Property (except by the Association upon the Common Area and except by Owner's within the
Owner's enclosed rear yards provided they do not overhang any yard walls of adjoininf; Lots, shall
be performed, unless complete plans and specifications conforming with all applicable building codes
and regulations, including a construction schedule therefor, shall have first been submitted to and
approved in writing by the Architectural Control Committee. The Architectural Control Committee
shall exercise its best judgment to the end that all attachments, unprovements, construction,
landscaping, and alterations to structures on Jands located within the Property (collectively referved

to herein as "Architectural Improvements™) conform to and harmonize with the existing surroundings

and structures. Decisions of the Architectural Control Committee are binding and conclusive. '/ i

Section 4.3  Procedures. The Owner shall submit two (2) sets of 24")%(;'4" plans and W é
specifications, mcluding the plot plan, 10 Declarant for approval. The Architectural Control ‘%
Committee shall, in writing, approve or disapprove all plans within fifteen (15) days after submission :-;
of same by an Owner to Developer and the issuance by the Association of areceipt therefor. In the g

cvent the Architectural Control Committee fails to approve or disapprove such design and location
within thuty (30) days after plans and specifications have been submitted to it, approval shall be
deemed denicd, except that the party submitting the plans may resubmit the plans for a decision and

if no response 1s given for a period of fifteen (75) days after a written request by certified mail for a

decision, approval shall be deemed grven.
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Section 4.4  Requirements for Architectural Tmprovements. The following is a non-
exclusive list of items which sct forth, but do not limit, some of the guidelines to be followed by the

Architectural Control Committee for Architectural Improvement approval:

A. All mechanical equipment (including pool equipmient) must be
enclosed so as not to be seen beyond the property line-of the Lot.

B. Stem walls are not 10 be exposed more than 18" and must be
plastered.
C. 4' to 6 rear and/or side patio walls must be shown on the plans and

specifications and must be of the same material as the Dwelling Unit.

D. Whate. light colored, reflective, asphalt shingle or composition rools
are not permitied,

E. Service yard walls must not exceed 6' high and must be of the same
material as the Dwelling Unit.

F. Gas meters must be located at the Dwelling Unit so 4s not to be secn
beyond the property line of the Lot.

G. Desert growth must be preserved outside of the Dwelling Unit, patio
and driveway. All cut and fill slopes must be rip rapped or retained
with masonry walls and replanted or landscaped.

H. Landscapc plans must be submitted with the plans and specifications.
All disturbed areas of a Lot shall be overseeded after completion of
the Dwelling Unit.

i
i
g
g
7
1
%
=)
i

L Exterior paint colors shall be in earthtones, 501rv maximum and the
colors must be approved belore application.

J. The Dwelling Unit must be field checked by the Qwner or Owner's
contractor and the floor elevation determined before commencement
of construction, Further, all plans and specifications must disclose all
floor elevations of the Dwelling Unit.

K. Parapet walls, when used, must extend above the roof on all sides of
the Dwelling Unit, includimg the garage.

L. Two (2) four inch (47) sleeves shall be constructed under all
driveways within four feet (4 ") of the street pavement as originaily
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constructed for the Subdivision. The location and width of driveways
must be shown on the plans and specifications and driveways must be
surfaced with a mommum of 4” concrete, colored conerele or exposed
aggregate or as otherwise approved by the Architectural Control

Commitiee.

M.  Electric wire shall be tun to the mail box location to supply power for -
a mail box standard. All mail boxes and mail box standards and house
numbers shall be of uniform shape, size and designed as provided for
in Paragraph 2.6. The mail box. mail box standard and house numbers
shall be purchased at the closing of each Lot [rom the Declarant or
Developer or their designated representative.

N. Heating and cooling equipment shall not be located on the roof or
exterior walls and shall be concealed so as not to be seen beyond the
property line of the Lot.

O. Al trash and other debris must be contained and disposed of properly

during construction.

P. Tomporary Loilet facilities must be provided on the building site during
construction.

Section4.5  Color; Building Materials. No color schemes, materials, composition ox

products, whether in onginal construction or in later changes, shall be uscd or permitted without the i’
prior written approval of the Architectural Control Committee. :g‘
5

Section 4.6  Vote. A majority vote of the Architectural Control Committee is required to {
approve a proposed change or improvement, unless the Committee has designated a representative _f:__}
2

to act for it, in which case the decision of the representative shall control.

Section4.7  Liability. The Architectural Control Committee and the members thereof shall
not be liable for damages Lo any person submilting requests for approval or to any Owner by reason
of any action, failure to act, approval, disapproval, or failure to approve or disapprove in regard to

any matter within its jurisdiction hereunder, or to any Ownerregarding any improvements constructed

as a result of the plans and specifications approved by the Architectural Control Comunittee,
inclucing, without limmlation, the quality of materials and construction, the location of the
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improvements on a Lol, and whether smid improvements comply with all applicuble building codes
and rcgulations or this Declaration.
Section 4.8  Variance. The Architectural Control Committee may grant reasonable
variances or adjustments from any conditions and restrictions imposed by this Article or Article I -
hereofin order o avercome practical difficulties and prevent unnceessary hardships arising by reason
of the application of the restrictions contained in this Article or Article 11 hercof. Such \:aJ-iances or
adjustments shall be in writing, shall be granted only in case the granting thereof shall not be
materially detrimental or mjurious to the Property, shall be subject to conformance with applicable
building codes and regulations, and shall not militate against the general intent and purposc hereof.
Section 4.9 Nonconforming Architectural Ymprovements. In the event that the

Architectural Improvements do not, upon the proposcd date set forth in the construction schedule,

conform to the plans submitted {o and approved by the Architectural Control Committee, the

Architectural Control Committee shall have the right but not the obligation to give written notice to 3
the Owner of the property upon which such Architectural Improvements have‘ been made. Such é
notice shall specify the nature of the nonconformity of the Architectural Improvements and the Owner %
shall be entitled to a hearing before the Architectural Control Commiltee upon written request by the é
Owner. g

If an Owner has not, within sixty (60) days of the mailing or delivery of the written notice,
corrected the nonconformity of the Architectural Tmprovement, then the Architectural Control
Committee shall have the right and an easemnent to direct its agents, employees or contractors to enler

upon the Owner's property (or the purpose of making any or all of such improvements, alterations,

or repairs as are necessary to bring the Owner's Architectural Improvements into conformity with the

1736 25 DMC
U W Vade VAL L s FEY 100 ith Atreid X fotwemnent n CORR o tH-a-0,

S8 ]
D

Do 2Q ~AF72



plans submitted to and approved by the Architectural Control Committee and/or initiate such legal
proceedings us may be deemed appropriatc by the Architectural Control Committee.

All costs incurred by the Association in the course of the Architectural Control Comrmittee's
efforts to bring nonconforming Architectural Improvements into conformity with the approved plans .
as provided above, including costs of Jabor, matenals and all associated administrative costs, including
attorneys' fees, reasonably imcurred by the Association in connection therewith, shall be z:ddecl toand
become part of the assessment to which such Owner's Lot is subject and shall become a lien on such
Owner's Lot and the improvements thereon, and shall be enforceable and collected as provided for
in Article IX hereol. |

Section4.10 Broad Discretion of Architeciural Control Committee. In reviewing plans
for alterations, modifications, additions or other changes Lo a structure upon 2 Lot, the Architectural

Control Committee shall cxercise jts discretion in deciding whether or not an alteration or

modification is in harmony with the overall scheme of the Property. The Architectural Control

i
Committee shull have the right to deny alterations or modifications for purely aesthetic reasons if the é
Architectural Control Commuttee considers the alteration or modtfication to be unattractive or g
inappropnale 1n refation to the overall schemc of development, or if the Architectural Control :,_;
Comimittee considers the alteration or modification to be a nuisance or upset of design, or if the %

Architectural Control Committee considers the alteration or modification to be in contrast to or out
of harmony with the style of existing structurcs, or il the physical views of the Property will be
disrupted by the alteration or modification. The Architectural Control Committee may elicit the
opinion of other Owners, mcluding the neighbors of the Owner submitting the plan for alteration or

modification, as to the conformity and harmony of the proposed plan with the overall scheme of

development, and the effect that the proposed plan might have on the physical views of other Owners.
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Aftereliciting these opinions, the Architectural Control Committee may, but need not, take theminto
account in making its final decision of approval or disapproval of an alteration or modification to an
existing structure.  While the opinion of no single Lot Owner will control a decision of the
Architectural Control Commiltee, within its own discretion, the Architectural Control Committee
may, but need not, attach whatever significance it deems sufficient Lo the ;tawments of residents

and/or neighbors of the Owner submitting the proposed alteration or modifications to an existing
structure.

Section4.11 Fees. The Board may establish a reasonable processing fee to defer the costs
of the Architectural Control Committee in considering any requests for approvals submitted to the
Architectural Control Committee. Imtrally, and until changed by the Board, the processing fee shall

be $250.00, payable at the time the plans and specifications arc submitted for review.

ARTICLE V
ASSOCIATION

Section5.1  Membership in the Association. Each Owner (including Declarant) of a Lot,
by virtuc of being an Owner, shall autornatically be a Member of the Association. Membership in the
Assoctation shall be appurtenant to each Lot owned and shall not be ransferred, pledged, or alienated
n any way, except upon the transfer of ownership to a Lot, and then only to the transferee thereof.
Any attempted transfer of membership separate from the appurtenant Lot or Lots shall be void. Any
transfer of ownership of a Lot shall operatc automatically to transfer the membership to the new
Owner.

Section 5.2 Voting Rights and Classes of Membership.

The Association shall have two classes of voting membership.
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Class A: Class A Members shall be all Owners except Declarant, and each such
Owner shall be entitled to one vote for cach Lot owned. When more than onc person holds an
intcrest in any Lot, all such persons shall be Members. The vote for such Lot shall be cxercised as
the Owners may determine, but in no event shall more than one (I) vote be cast with respect to any -
Lot owned by a Class A Member. |
Class B: The Class B Member shall be Declarant, who shall be entitled to three (3)
votes for each Lot owned. The Class B membership shall cease and be converted 1o Class A

membership on the happening of cither of one of the following events, whichever occurs earlier:

A.  When thetotal votes outstanding in the Class A membership equal the
total votes outstanding in the Class B membership, or

B. Five (3) years following the conveyance of the first Lot to an Owner
other than thc Declarant.

Any Mortgagee who acquires title to a Lot pursuant 1o 4 judgment of [ oreclosure or

4 trustee's sale shall automatically become entitled 10 exercise all voting rights which the Owner of

1

the Lot would otherwise have had. é
If any lender 10 whom Declarant has assigned, or hereafter assigns, as security all or g

substantially all of its rights under this Restared Declaration shauld succeed to the interest of the };
Declarant by virlue of such assignment, the absolute voting rights of the Declarant as provided herein g

shall not be terminated thereby, and such lender, or successor to such lender by assignment or
forcclosure or acceptance of a deed in Lieu thereof, shall hold Declarant’s memberships and voting
rights on the same terms as they were held by Declarant.

Section 5.3  Purpose of Association, The Association is a nonprofit corporation which

will serve as the governing body for all Owners and Members for the protection, improvement,

alteration. maintenance. repair, replacement, administration and operation of Common Areas A and
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J-
B, the assessment of expenses, payment of losses, disposition of casualty insurance proceeds, and
other matters as provided in this Restared Declaration, the Atticles, the By-Laws, and the Rules. The
Association shall be legally constituted and in existence prior Lo the conveyance of the first Lot to an
Owner other than Declarant, The Association shall not be deemed to be conducting a business of any
kind. All funds reccived by the Association shall be held and applied by it for the C_)_wners and
Members m accordance with the provisions of this Restated Declaration, the Atticles and the
By-Laws. The Association shall, so long as this Restatcd Declaration is in full force and effect, take
all necessary and proper action to rmaintain its status as an Anizona non-profit corporation.
Section 5.4  Rights and Responsibilities of Association. The Association, through the
Board of Directors, unless specifically provided otherwise, shall have the right of enforcement of all
of the provisions hereof. The Association shall be responsible for the proper and efficient

management and operation of Common Areas A and B, including:

A, Maintaining, operating, and rebuilding improvements thereon. 1
i
B. Maintaining und landscaping property owned or conuolled by the o
Association. B8
7
C. Operating, maintaining, rebuilding, and insuring improvements i
originally constructed by Declarant or Developer or later constructed 4
by the Association on or about Common Arcas A and B. =
. 7

D. Paying real estate Laxes, assessments, and other charges on Common

Area A.
E. Insuring all improvements which the Association is obligated Lo

maintain against damage by casually with such companies and in such
limits as provided herein and as the Assoctation decms appropriate.

F. Hiring, firing, supervising and paying employees and independent
contractors including, but not limited to, warkmen, landscapers,
attormeys, accountants, architects, and contractors to camy out the
obligations set forth heremn.
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G. Maintaining such liability insurance as the Association deems
neccssary to protect the Members and the Board of Directors of the
Association from any liability caused by occurrences or happenings on
or about Common Areas A and B.

H. Muaintaining workmen's compensation insurance for the employees of
the Assoctatron, if any.

I. Purchasing all goods, supplies, labor, and services reasonably
necessary for the performance of the obligations set forth hereirt:

J. Establishing and maintaining such adequate cash reserves as the
Assocration may, i its sole and absolute discretion, deem reasonably
necessary for the periodic maintenance, repair, and replacement of the
improvements which it 1s responsible to maintain.

K. Providing for and payment of all utility services for Common Areas A
and B.
L. Entering into such agreements and taking such actions as are

reusonably neccssary and convenient for the accomplishment of the
obligations set forth above and the operation and mamtenance of the
Property as a first-class, single family residential development.

M.  Granting hcenses, eascments, and other agreements for the use of

Common Areus A and B. :
8
N. Repairing, replacing and mantaining any securily system which 18 g
installed for the benefit of the Property, cxclading any individual 7
secunty system which services a parucular Lot or Dwelling Unit. i
0. Marntaining any personal property owned by the Association. §-
—
%
i

P. Such other matters as arc provided for in this Restated Declaration,

the Articles of Tncorporation. and the By-Laws.
Section5.5  Association Meetings. The mannerin which the Association holds meetings
and attends to othcr corporate formalities shall be controlled by the provisions of the By-Laws, the

Articles, and this Restated Declaration, which Restated Declaration shall control in the event of

conllict.
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Section 5.6 Board of Directors. The Board of Directors of the Association shall be
elecled by majority vote of the total votes cast by both classes of the membership at a meeting
attended by a quorum as called form the By-Laws, except that so long as Declarant owns a single
Lot Declarant reserves the exclusive right to appoint the officers and directors of the Association and
may do so without calling a meeting of Members. Declarant may at any time jn writing‘waivc such
reserved right of appointment.

Section5.7  Transition to Board. Priorto the time that the operations of the Association
are turned over to the Members by the Declaran, the Members shall be required by February 13 of
each yearto repoﬁ and submit to the Association, in writing, any claims or disputes with regard to
the operations of the Association by the Developer or Declarant, during the immediately preceding
calendar year, including the maintenance of any strects, roads, sidewalks, street signs, perimeter

screen walls, private drainageways, landscaping, security system, or other improvements which are

the responsibility of the Association, as set forth herein, originally constructed by Devcloper or 1
Declarant or the collection of assessments, maintenance and reserve accounts, and other matters é
falling within the realm of responsibility of the Association. ?’r

When the operations of the Association are turned over to the Members by the Declarant, the i
Declarunt shall deliver all corporate books and accounung records to the Members at the g

Association's offices. Upon receipt of the corporate books, accounting records and writlen notice
of Declarant's intent to turn over the operations of the Association, thc Members shall notfy
Deelarant in writing within forty-five (45) days of any claims or disputes with regard to the operations

of the Association by the Declarant which have arisen subsequent to December 31 of the preceding

year including the maintcnance ol any streets, roads, sidewalks, street signs, perimeter screen walls.

fences, private drainageways, landscaping ar any other improvements, 10 the extent applicable,
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originally constructed by Developer or Declarant which are the respon sibility of the Association, a5
sct forth herein, or the collection of assessments. maintenance of reserve accounts, and other matters
falling within the realm of responsibility of the Assocration.
In the event that such claims or disputes are not presentcd in writing to the Declarant within -
the time periods sct forth above, such claims and disputcs shall be deemed forever waived,

relinguished, and abandoncd.

Any valid and timely written claims or disputes presented to the Declarant shall be resolved
promptly between the Members and Declarant.

Section 5.8  Authority of Board to Adopt Rules. The Board shall be empowered to
adopt, amend, or repeal such rules and regulations as it deems rcasonable and appropriate
(collectively the "Rules”), which shall be binding upon all persons subject to this Restated Declaration
and shall govern the use and/or occupancy ol the Property. The Rules may also include the
establishment of a system of fines and penalties. The Rules shall govern such matters as the Board
deems 1o he in furtherance of the purposes of the Association. The Rules may be amended at any
special or regular meeting of the Board.

“The Rules, if and when adopted, shall be deemed incorporuted herein by this reference and

1
1
g
g
7
i
_f;_
&
ﬁ

shall have the same force and effect as if they were sel forth in and were part of this Restated
Declaration and shall be binding on all persons having any interest in, or making any use of, any part
of the Property, whether or not copies of the Rules are actually received by such persons. The Rules,
as adopted, amended, or repealed, shall be available for review at the principal officc of the

Association to each person reasonably entitled thereto. It shall be the responsibility of cach person

subject to the Rules Lo review, and kecp abreast of any changes in, the provisions thereol. In the

cvent of any conflict between any provision of the Rules and any provisions of this Restated
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Declaration, or the Articles or By-Laws, the pravisions of the Rules shall be deemed 1o be superseded
by the provisions of this Restated Declaration, the Articles or By-Laws, as applicable, Lo the extent
of any such conflict.

Section 5.9  Non-Liability of Officials and Indemnification. To the fullest exient
permitted by law, neither Declarant, the Board, nor any commitiee of the Asso—ciaﬁorl nor any member
thereof, nor any officers, chrectors, or employees of the Declarant or of the Association, shall be liable
to any Owner or to the Association or any other person for any damage, loss, or prejudice suffered
or cluimed on account of any decision, course of action, act, inaction, omission, error, negligence,
or the like made in good faith and which Declarant, the Board, or such committees or officers
reasonably believed to be wilhin the scope of their respective duties.

To the fullest extent permitted by law, Declarant, and every director, officer, or committee
member of the Association and of the Declarant (to the extent a elaim may be brought by reason of
Declarant's appoiniment, removal, or control over members of the Board or its control over the
Association or any committee thereof) shall be indemnified by the Association. Every other person
serving as an employee or direct agent of the Association, or otherwise acting on behalf of, and at
the rcquest of, the Association, may, in the discrction of the Board, be indemnified by the
Association.

" Any such indemnification shall include all expenscs and liabilitics, including attorneys' fees,
reasonubly incurred by or imposed upon such person in connection with any proceeding to which
he/she may be a party or in which he/she may become involved, by reason of his/her being or having
served in such capacity on behalf of the Association (or in the case of Declarant by reason of having
appointed, removed, controlled, or failed to control members of the Board, or controlled, or failed

to control the Association), or incurred in any settlement thereof, whether or not he/she is a director,
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officer or member of 1 cormmillee or serving in such other specified capacity at the time such
expenses are incurred.

Section 5.10 Managing Agent. All powers, duties and rights of the Association or the
Bourd, as provided by law and herein, may be delegated (0 a managing agent under & management
agrecment: provided, however, that no such delegation shall relieve the Associaton of i[§ obligalion
to perform any such delegated duty. Any agreement for professional management shall not cxceed
a term of one year, which term may be renewed by agreement of the parties for successive one year
periods. Any such agreement shall provide for termination by either party with or without cause and
without payment of a termination fee upon ninety (90) days' written notice; provided, however, that
the Association may tcrminaie the agreement for cause upon thirty (30) days' writien notice. The
Associatonis expressly authorized to contract with Declarant, or an affiliate of Declarant, to provide
management services or 1o perform other duties of the Association or the Board; provided, however,
that the compensation 1o be paid to Declarant or its afftliatc under such contract shall not exceed a
reasonable amount consistent with compensation paid to professional managers performing similar
services in accordance with the standards of the industry.

Section 5.11 Records and Accounting. The Association shall keep, or cause to be kept,
true and correct boolés and records of account at the sole cost and expense of the Association in
accordance with generally accepted accounting principles. Such books and records, together with
current copies of this Restated Declaration, the Articles, By-Laws, and Rules shall be available for
inspection by all Owners and First Mortgagees of record at reasonable times during regular business
hours, and shall specily in reasonable detail all expenses incurred and funds accumulated. Such

records, books, and accounts shall be kept for a period of at least two (2) years after preparation.
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ARTICLE VI
MAINTENANCE
Section 6.1  Exterior Maintenance, Repair, Up-Keep and Repainting.

A Maintenance, repair, upkeep and repainting of Dwelling Units, incJuding all
other improvements on a Lo, shall be the solc responsibility of each Owr;cr. Each Owner shall
maintain, repair and repaint (il applicable), the interior and exterior sides of the yard walls (excluding
the perimeter screen walls) or fences appurtenant to his/her Lot. Further, each Owner shall be
responsible for sewer blockage, repair, etc. of all Dwelling Unit plumbing as well as the house
connection line from the Dwelling Unjt to its connection pointin the main collection sewer line in the
street. Such maintenance, repair, upkeep and repainting of a Dwelling Unit and other improvements
on a Lot shall be undertaken m a manner and with such frequency as shall keep each Owner's Lot in
an attractive, well-kept and maintained condition in conformity with all other Lots. In the cventany
Owner fails to fulfill his or her obligation under this Section, the Association, after approval by
two-thirds (2/3™) vote of the Board of Directors, shall have the right through its agents and
employees, to enter upon the subject property, and Lo repair, maintain, and restore the Lot, including
the perimeter yard walls or fences, and any otherimprovements. Each Owner agrees that the charges
for such exterior maintenance, if not paid within ten (10) days after completion of the work, shall be
delinquent, shall become a lien upon the Owner's Lot, and shall continue (o be a lien until fully paid.
The Board shall have Lhe right to determine whether or not a Lot is in nced of maintenance, rcpair
and upheep, in order to conform to the standards of the general neighborhood of the Property and
the Board shall use a rcasonably high standard 1o determine whether such maintenance, repar and
upkeep is required so that the Lots as a whole will reflect a high pride of ownership. Each Owner

or his/her authorized agent or the Association, as the case may be, in order to conduct such
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maintenance, repair or repainting, shall huve the right of entry at reasonable times upon Lots adjacent
to such Owner's Lot, provided reasonable notice of such entry is first given by such Owner 10 the
Owner of the involved adjacent Lot.

B. The Association shall be responsible for maintenance, repair and upkeep of
Common Arcas A and B improvements including, but not limited to, streets,}oads, sidewalks, street
signs, perimeter screen walls, private drainageways, landscaping, security System, and any other
improvements constructed on Common Areas A and B. In this regard, the Association shall have the
right through its agents and employees to enter upon 4n Owner's Lot to perform any maintenance,
repair and upkecp of Common Areas A and B.

C. Each Owner shall be responsible for the maintenance and repair, including
roplacement of Tight bulbs, of all exterior lighting fixtures Jocated on the Owner's Dwelling Unit, or
in Common Areas A and B, provided such lighting in Common Areas A and B is metered to the

Owner's Dwelling Unit.

ARTICLE VIL
OWNERSHIP, USE AND MANAGEMENT
OF THE COMMON AREAS A AND B
Section 7.1 Owner's Easements of Enjoyment. Every Owner ghall have a right and
easement of enjoyment in and to Common Area A which shall be appurtenant to and shall pass with
title to every Lot subject 10 the provisions hercof.
Section7.2  Conditional Use of Common Area A. Each Owner, histher family, licensees,
invitees and tenants or lessees, or contract purchasers of a Lot shall be cntitled 1o the enjoyment and

use Common Area A subject to:
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A. The provistons of the Articles, By-Laws, this Restated Declaration, and the
Rules. Each Owner, invilee, licensee and tenant agrees that in using Common Area A he/she will
comply with the provisions of such Articles, By-Laws, this Restated Declaration, and the Rules.

B. ‘The right of the Association 10 take such steps as arc reasonably necessary to -
protect Common Area A against foreclosure, trustee sale or similar proccediﬂgs.

C. The right of the Association, in connection with any adopted Rules, to enforce
same wilh respect 1o the use of Common Area A, including specific provisions relatingto the parking
of Vehicles.

Section7.3  Use of Common Area B. Commaon Area B, consisting of perimeter screen
walls and a non-cxclusive easement for the placement of such perimeter screen walls, has been
estublished for the purposc of protecting the Subdivision from sound and visual affects of vehicular

wraffic along River Road, No Owner, exceplin an Owner's capacity as an officer or representative of

the Association, shall have the nght to enter upon another Owner's Lot which has constructed thereon

1

a perimeter screen wall without permission of the Owner of the Lot which has a perimeter screen wall é
o

constructed thereon. Tn the event it is determined that an Owner's Lot and Dwelling Unit valuation g
is increased and therefore the real property taxes for such Lot are also increased duc to a portion of ;1%
the penmeter screen wall being on such Owner’s Lo, 1t shall be such Owner's responsibility to pay g

such increase unless the Association 1s able to have Common Area B separately taxed and billed to
the Association, in which event the Association shall be respoasible for such taxes. In the event an
Owner's Lot and Dwelling Unit valuation is increased due to the perimeter screen wall being

construction on such Owner's Lo, the Association shall due all things reasonably necessary to have

Common Area B separately taxcs and billed to the Association.
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Section 7.4  Delegation of Use. Any Owner muy delegate his/her right of enjoyment in
Common Areas A and B to the members of hissher family, his/her tenants or lessees or contract
purchasers whoreside in the Dwelling Unit, subject to such Rules as the Association may, from time
to time, establish. Such delegahon shall not relieve the Owner of his/her obligations and

responsibilitics as a Member under the By-Laws, Rules and this Restated Declaration.

Section 7.5  Damage or Destruction of Property. In the event any portion of Common
Areas A and B are damaged or destroycd by an Owner or any of tus/her guests, tenants, licensees,
agents, or rmembers of his/her family, such Owner shall be liable therefor to the extent of Hability
imposed by local Jaw, and such Qwner does herchy irrevocably authorize the Associarion to repair
the damaged property, and the Association shall so repairthe damaged property in good workmanlike
manner in substantial conformance with the original plans and specifications. The Owner shall then
repay the Association in the amount actually expended for such repairs. Each Owner fi urther agrees

that these charges for repairs, il not puid within ten (J0) days after completion of the work, shall be

1
delinquent, shall become a lien upon Owrner's Lot, and shall continue to be a lien until fullypaid. The é
lien shall be subordinate to any First Morigage or encumbrancc on the subject property. Saidcharges g
shall bear interest from the date of delinquency at the rate of Lwelve percent (12%) per annum. The };
amount of principal and interest owed by the Qwner to the Association shall be a debt, and shall be g

collecubic by any lawful procedure allowed by the laws of the Statc of Anzona.
Section 7.6  Restriction on Conveyance of Common Areas A and B. Common Areas
A and B and facilities owncd by the Assaciation, may not, by act or omission, be abandoned,

partitioned, subdivided, cncumbered, sold or transferred without the prior written approval of

two-thirds (2/3™) of the Owners (other than Developer or Declarant) except that: (1) the Associaton

shall at all times have the right to grant and convey Lo any person or entity easements, or rights of
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way, 1n, on, over, or under Common Areas A and B for the purposc of constructing, erecting,
operating or maintaining thereon. therein and thereunder (a) roads, streets, walks, pathways,
perimeter screen walls and driveways: (b) temporary overhead or permanent underground lines,
cables, wires, conduits, orother devices for the trangrnission of electricity for lighting, heating, power,
telephone, cable T.V., and other purposes; (c) sewers, storm drains and pipe;s, drainage gasements,
watcr systems, water, heating and gas lines or pipes; and {d) such improvements as may be permitted
under of this Restated Declaration, and (11) Declarant shall have then ght duning the pendency of Class
B membership to grant reasonable easements Over, across, oOr under Common Areas A and B
consistent with the purposes hereof. The provisions of this Section 7.6 is not intended to restrict the
conveyance of a Lot burdened by a perimeter screen wall; provided, however, any such conveyance
shall be subjcct to the permanent non-exclusive easement for such pedimeter wall created in Seciton
3.4 ubove.

Section7.7  Restriction on Further Subdividing or Re-subdividing. Declarant shall not
cause any further subdividing or re-subdividing of the Property without furnishing prior written notice

1o the Owners and obtaining the prior wiitten approval of Pima County.

ARTICLE VIII
COVENANTS FOR MAINTENANCE ASSESSMENTS
Section8.1  Creation of the Lien and Personal Obligation to Pay Assessments. Each
Owner, by acceptance of a deed to any Lot, whether or not it shall be so expressed in such deed is
deemed 1o covenant and agree to pay to the Association: (i) annual assessments ot charges. and (ii)
special assessments for capital improvements, such assessments 1o be established and collected as

hereinafter provided. The annual and special assessments, together with interest, costs, and
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reasonable attorneys' fees, shall be a charge on the Lot and shall be a continuing lien upon the Lot
against which each assessment is made.

Delinquent assessments, together with interest, costs, and reasonable attomeys' fees, shall also
be the personal obligation of the person who was the Owner of such Lot at the time when the -
asscssment was levied. The personal obligation for delinquent assessnlcnts shall not pass to
successors in title unless expressly assumed by them.

Section8.2  Purpose of Assessments. The assessments levied by the Association shall be
used cxclusively to promote the recreation, health, safely, and welfarc of the Members and their
guests, for the improvement and maintenance of Common Areas A and B and for all purposes set
forth in the Articles, By-Laws and this Restated Declaration. The Board of Directors of the
Association shall provide that Association dues, charges or assessments shall include an adequate
reserve fund for mainlenance, repairs and replacement of those elements of Common Areas A and

B owned by the Association that must be maintaincd or replaced on a periodic basis.

i

Section 8,3 Maximum Annual Assessment. é

A. Until January 1 of the yeur immediately following the conveyance of the first g

Lot by Declarant to an Owner, the estimated annual assessment shall be One T housand Two ;l!_
Hundred and No/100 ($1,200.00) Dollars. Within thirty (30) days prior to the end of each calendar g

year (January 1 through Deccmber 31) und subject to the provisions of Section 5.03 B. hereof, the
Board of Directors shall estimate the total cxpenses anticipated for the coming year and shall
determine the nccessary level of reserve balances for ordinary and unexpected expenses, and shall

determine the annual assessment necessary to generate the required revenucs.
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B. Subject to Section 8.03 C. hereof, the Board of Directors shall not increase
the annual assessment by an amount greater than ten percent (10%) of the amount of the preceding

annual asscssment.

C. Any increasc by the Board of Directors in the annual asscssment which 18
greater than Lhe amount permitted under Section 8.03 B. hereof must have t;te assent of two-thirds
(2/3"") of the votes of each Class of Mermbers who are voting in person or by proxy at a meeting duly
called for this purpose.

D. At the time of conveyance of a Lot by Declarant to an Owncr, the Qwner
thereof shall pay the equivalent of two months' assessments applicable to that Lot into the working
capital [und of the Association. The waorking capital fund shall be used by the Association to meet
unforeseen cxpenditures, or to acquire additional equipment or services deemed necessary or

desirahle by the Board. Amounts paid into the working capital fund are not to be considered as

advance payment of assessments. 1
. . . . i

Scction 8.4  Special Assessment for Capital Improvements. In addition to the annual o

8

asscssments authorized above, the Association may levy, in any assessment year, a special assessment 7
applicable to that year only for the purpose of defraying, in whole or in part, the cost of any ;}i
construction, reconstruction, repair or replacement of a capital improvement of Common Areas A ?,

and B, including fixtures and personal property related thereto, provided that any such asscssment
shall have the assent of two-thirds (2/3%) of the votes of cach Class of Members who are voting In
person or by proxy at a meeting duly called for this purpose.

Section 8.5 Notice and Quorum for an Action Authorized Under Section 8.3 and

Section 8.4. Written notice of any meeting called for the purpose of taking action authorized under

Scction 8.3 and Section 8.4 shall be sent to all Members not less than thirty (30) days nor more than
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sixty (60) days in advance of the meenng. At the first such meeting called, the presence of Members
or of proxies entitled to cast sixty percent (60%) of all the votes of each class of membership shall
constitute a quorumn, [f the required quorum is not present. another meeting may be called subject
to the same notice requirement, and the required quorum at the subsequent meeting shall be onc-half -
(v4) of the required quorurm at the preceding meeling. No such subsequent meeting shall bc held more
than sixty (60) days following the preceding meeting.

Section8.6  Uniform Rate of Assessment. Both annual and speci al assessments must be
fixed at a uniform rate for all Lots. Notwithstanding the preceding scatence, the amount required to
be paid toward regular annual and special assessments for the Lots owned by Declarant which are
neither leased, nor rented, nor otherwise occupied as 4 Dwelling Unit shall be fixed at twenty-five
percent (25 %) of the assessment rate for the other Lots; and further provided, however, that in the
event all assessments, and all other income, from whatever source, due to the Association failto equal
or exceed the actual expenscs incurred by {he Association during any particular twenty-five (25%)
percent annual assessment period because of such partial Declarant assessment, then Declarant shall,
upon wrilten notice from the Association, pay a sulficient amount, up 10 the amount of full parity on

such asscssment based on the level of assessments for that year, to the Association o meet any such

1
1
5
8
i
1
4
7
ﬁ

shortfall so long as (i) such notice must be given within ninety (90) days after the end of each annual
assessment period and 15 waived if not made in such umely manner (such final 90 day period to
terminatc 90 days from the date of closing of the last Lot conveyed by Declarant), and
notwithstanding any contrary provision of this Restated Declaration (ii) Declarant shall have no

obligation (or any such shortfall caused by any decrease in assessments, including without limitation

the levying of any assessmentinan amount less than the maximum {or that annual assessment period,

or by expenditures forcapital improvements, unless the same has previously been approved in writing
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by Declurant; and further provided, that at the time any Lot owned by Declarant is leased, rented, or
residentially occupied. that Lotshall thercafter, in subsequent periods, be assessed at the uniformrate
of assessment for pnivately owned Lots.

Section 8.7  Date of Commencement of Annual Assessments; Payment Dates. The
annual assessmients provided for herein shall commence as to all Lots on the first day of the month
following the conveyance of a Lot Lo an Owner. The first annual assessment shall be adjusted
according to the number of months remaining in the calendar year. The Board of Directors shall fix
the amount of the annual assessment against each Lot at lcast thirty (30) days in advance of each
annual assessment period. The annual assessments shall be paid ¢ither monthly, quarterly, semi-

annually or annually, as determined from time 10 time by the Board. Initially, and until changed by

the Board, the annual assessments shall be paid quarterly. Wrillen notice of the annual assessment.

shall be sent to every Owncr subject thereto in the event of its increase or decrease from the last
annual assessmenl.

The Association shall, upon demand, and for a rcasonable charge, furnish a certificate signed
by an officer of the Association selling forth whether the assessments on a specificd Lot have been
paid. A properly exccuted certificate of the Association as to the status of the assessments on a Lot
is binding upon Lhe Association as of the date of its issuance.

Section 8.8  Effect of Non-Payment of Assessments; Remedies of the Association.
Euch Owner shall be decmed to covenant and agree to pay 1o the Association the assessment
provided for herein, and agrees to the enforcement of the assessment in the manner herein specified.
All delinquent assessments shall bear interest at an interest rate not to exceed twelve percent (12%)
per unnum, and late payments shall fivst be credited toward interest due, then towards assessments

firstdue. In the cvent the Association employs an attorney for collection of any assessments, whether
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by suit or otherwise, or o enforce compliance with or specific performance of the terms and
conditions of this Restated Declaration, or forany other purpose in connection with the breach of this
Restated Declaration, each Owner agrees to pay reasonable allomeys' fees and costs thereby incurred,
in addition to any othcr amounts duc or any other reliel or remedy obtained against the Owner. In
the event of adefault in paymentof any such assessmenl when due, in which case the assessment shall
be deemed delinquent, and in addition 1o any other remedies herein or by law provided, the
Associatton may enforce each such obligation in the manner provided by law or in equity, or without

any limitation to the foregoing, by either or both of the following procedures.

A Enforcement by Suit. The Board may cause a suit at law to be commenced

and maintained 1n the name of the Association against an Owner to enforce each such assessment
obligation. Any judgment rendered in any such action shall include the amount of the delinquency,
together with interest thereon from the date of delinquency until paid, court costs, and reasonable
attorneys' fees incurred by the Association 1n such amount as the Court may adjudge.

B. Enforcement by Licn. There 1s hereby creatcd arightto record aclaim of lien
on each and cvery Lot Lo secure payment to the Assaciation of any and all assessments levied against
any and all Owners together with interest thereon from the date of delinquency until paid, and all
costs of collection which may be paid or incurred by the Association in conncction therewith,
including reasonable attorncys’ fces and costs. At any time after occurrence of any default in the
paymentof any such asscssmcnt, the Association, or any authorized representative may, but shall not
be required to, make a written demand for payment to the deflaulting Owner. The demand shall state
the datc and amount ol delinquency. Each defauit shall constitute a scparate basis for demand but
any number of defaults may be included within a single demand or claim of lien. If such delinquency

is not paid within ten (/0) days after dclivery of such demand, or, even without such a written
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demand being made, the Association may elect to filc and record a claim of hen on behalf of the

Association against the Lot of the defaulting Owner. Such a claim of licn shall be executed and

acknowledged by uny officer of the Association, recorded in the office of the County Recorder for

Pima County, Arizona, and shall contain substantially the following information: -
(1)  The name of the delinquent Owner;

(2)  Thelegal description of the Lot against which claim of lien is
made;

(3)  Thetotal amount claimed to be due and owing for the amount
of the delinquency, interest thereon, collection costs, and
reasonable artorneys' fees and costs (with any proper offset
allowed);

(4) A slatement that the claim of hen is made by the Association
pursuant to this Restated Declaration; and

(5) A statcment that a Jien is claimced against the Lot in an amount
equal to the amount stated:

(6) A stutement that the claim of lien will also extend to all

assessments which become due but are not paid from the date %
of the recording of the claim of licn to the date of payment of 2
all amounts set forth theremn (including interest thereon, 2
rcasonable atiomneys' fees, and costs of collection), and that F
the claim of lien will only be deemed satisficd and released
when the Owner is current in the payment of all such amounts. f;
A
Ty
Upon recordation of a duly executed original or copy of such a claim of lien, and the ?_i;

mailing of a copy thereof ta the Owner, the lien claimed therein shall immedijately attach and become
effective in favor of the Association as a lien upon the Lot. Such a lien shall have priority over all
claims of lien created subsequent Lo the recordation of the claim of lien thereof, except only tax liens

for rcal property taxes on any Lot, assessments on any Lot in favor of any municipal or other

governmental agscssing umit, and the licn of any First Mortgage.

1736.25 uMC 43
1RO Verde ViRV 111 Litw 113-INE 12h At ind & Re bolstncnt b OOER 2 041003



Any such lien may be foreclosed by appropriate action in court or in the manncr
provided by law for the foreclosure of 4 realty mortgage or trust deed as set forth by the laws of the
State of Arizona, as they may be changed or amended. The lien provided for herein shall be in favor
of the Association and shall be for the benefit of all other Owners. The Association shall have the
power to bid in at any forcclosure sale and to purchasc, acquirc, hold, Icase, ;nongagc, and convey
any Lot. Tn the event such foreclosure 18 by action in court, reasonable attorneys' fees, court costs,
title search fees, intercst and ail other costs and expenses shall be allowed to the extent permitted by
law. Each Owner hereby expressly waives any objection to the enforcement and foreclosure of this
lien in this manner.

Section 8.9  No Exemption of Owner, No Owner is exempt from liability for payment of
assessments by waiver of the use or enjoyment of Common Areas A and B, or by abandonment of
a Lot

Section 8.10 Subordination of the Lien to Mortgages. The lien of the assessments
provided for herein, including without limitation any fees, costs, late charges, or interest which may
be levied by the Association in connection with unpaid assessments, shall be subordinate to the licn
of any First Mortgage. Sale or transfer of any Lot shall not aftect the assessment lien. However, the
sale or transfer of any Lot pursuant to foreclosure of a First Mortgage or a trusiee’s sale pursuant to
power ol sale or any proceeding 1m lieu thereof, including deed in lien of foreclosure, or cancellabon
or forfeiture of an executory land salcs contract, shall extingwish the lien of such assessment as 10
payments which become due prior to such sale or transfer or foreclosure, or any proceeding in lieu
thereof, including deed in lieu of foreclosure, or cancellation or forfeiture of any such executory land
sales contract; provided, however, that any such delinquent assessment charges, including interest,

late charges, costs, and reasonable attomeys' fees, which arc cxtinguished as provided herein, may
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be reallocated and assessed 1o all Lots s a common expense. No such sale, transfer, foreclosure, or
any proceeding in lieu thereof, including deed in licu of foreclosure, nor cancellation or forfeiture of
such executory land sales contract shall relieve any Owner of a Lot from liability for any assessment
charges thereafter becoming due, nor from the lien thereof. In the event of foreclosure of a First
Morttgage or the taking of a deed in licu thereof, such First Morigagee shall r{ot be liable for unpaid
ussessments or other charges which accrued prior to the acquisition of title to the Lot in question by

such First Mortgagee.

ARTICLE IX
INSURANCE
Section 9.1  Insurance Requirements. The Associarion may, at its discretion, purchase
and maintain the following types of insurance:

A. Commercial General Liability and Property Insurance. Commercial general
liability insurance covering bodily injury and property damage liability insurance covering Common
Areas A and B and all other areus under the jurisdiction or control of the Association. Such insurance
policy or policies shall contain, if available, a "severability of interest” clause or endorsement which
shall preciude the insurer from denying the claim of an Owner because of neghigent acts of the
Association or of any other Owners.

B. Insurance of Common_Areas A and B. Fire and other hazard insurance
covenng improvements constructed on Common Arcas A and B.

C. Warkrmen's Compensarion Insurance, Workmen's Compensation insurance

to the extent necessary to comply with any applicable laws.
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D. Fidelity Insurance. Fidclity coverage against dishonest acts on the part of

directors, officers, managers, trustees, employees, or volunteers responsible for handling funds
belonging to or administered by the Association.

Seclion 9.2  Waiver of Subrogation: Claims Against Declarant, etc. Every policy of
insurance obtained by the Association should contain an express waiver, if a;failable, of any and all
rights of subrogation against Declarant, the Board, and such other persons or entities affiliatcd with
the Association such as a manager and their representatives, members and employees and a provision,
i available, preventing any cancellation or modification thereof except upon at least thirty (30) days’
written notice to the insureds.

Section9.3  Insurance Premiums. Premiums for insurance purchased oroblained by the
Association shall be 2 common cxpense payable through assessments of Lots and all such insurance
coverage obtaincd by the Board shall be written in the nume of the Association.

Section 9.4  Additional Optional Insurance by Owner. In addition to the aforesaid
insurance which may be carmed by the Association, each Owner shall, at his/her own expense, carry
any and all other insurance deemed advisable; however, if available, said policy or policies shall
provide that there shall be no contribution or offset between policies of the Association and policies
an individual Owner may have in cffect.

The Association shall have no duty whatsocver to insure, protect or maintain real or personal
property located upon any Lot, except the Common Area B improvements where applicable.

Tt shall be the individual respansibility of each Owner at his/her own expense, to provide as
hefshe sees fit. Owner's liability insurance, theft and other insurance covering personal and real

property of thc Owner, except the Common Area B improvements where applicable.
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ARTICLEX
DISPUTE RESOLUTION
Section 10.1 Consensus [or Association Action.

A Except as provided in this Article, the Association may not COmmence a legal
proceeding or an action without the approval of at least two- thirds (2/3’;") of the votes of the
Members ehgible Lo vote. A Member representing Lots owned by Persons other than the Member
casting the votes shall not vote in favor of bringing or prosecuting any such proceedings unless
authonzed to do so by a vote of Owniers of two-thirds (2/3™) of the toral numnber of Lots represented
by the Member casting the votes. This Article shall not apply, however, to: (i) actions brought by
the Association to enlorce this Restated Declaration, the Articles, the By-Laws or the Rules (the
“Govermng Documents™) (including, without limitation, the foreclosurc of iens); (ii) the imposition
and collection of assessments; (iii) proceedings involving challenges to ad valorem taxation; or (v)

counterclaims brought by the Association in proceedings instituted againstil.

:
B. Prior to the Association orany Membcr commencing any proceedmg to which é

g8

Declarant or Developer is a party, including, without limitation, an alleged defect of any o
improvement, Declarant and/or Devcloper shall have the right to be heard by the Members, or the 1
4

particular Member, and (o access, inspect, correct the condition of, or redesign any portion of any ?;

improvement as to which a defect is alleged or otherwisc correct the alleged dispute.
Section 10.2  Alternative Method for Resolving Disputes. Declarant, its officers,
directors, employees and agents; the Association, its officers, directors and committee members; all

Persons subject to this Restated Declaration, including all Members of the Association; any

Developer, its officers, directors, cmplayees and agents; and any Person not otherwise subject to this

Restated Declaration but agrees o submit to this Article, (each such entity being referred toasa -
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“Bound Party™) agree to encourage the amicable resolution of disputes, without the emotional and
financial costs af htigation. Accordingly, each Bound Party covenants and agrees to submit those
claims, grievances or disputes described in Section 10.3 (singularly, “Claim”. and collectively
“Claims”) to the procedures set forth in Scction 10.4.

Section 10.3 Claims. Unless specifically exempted below, all claiﬁls between any of the
Bound Parties regardless of how the same might have ansen or on what it might be based including
but not limited to, claims: (i) arising oul of or relating to the interpretation, application ot
enforcement of the Governing Documents or the rights, obligations and dutics of any Bound Party
under the Governing Documents; (ii) relating to the design or construction of improvements; or (iii)
based upon any stulements, representations, promises, warraniies, or other communications made by
or on behalf of any Bound Party, shall be subject to the provisions of Section 10.4. |

Notwithstanding the above, unless all parties thereto otherwise agree, the following shall not
be Claims and shall not be subject to the provisions of Section 10.4:

(1)  anysuitby the Association against any Bound Party to enforce
the provisions hereof pertaining 1O assessments.

(2)  anysuit by the Associabon or Declarant to obtaim a temporary
restraining order or injunction (or equivalent emergency
equitable relief) and such other ancillary relief as the court may
deem necessary in order to maintain the status quo and
preserve the Association’s ability to act under and enforce the
provisions hereof.

(3)  any suit between or among Owners, which does not mclude
Declarant, Developer or the Association as a party, if such suit
asserts 2 Claim which would constitute a cause of action
independent of the Governing Documents.
(4)  anysuitin whichanyindispensable party1s not a Bound Party.
With the consent of all partics hereto, any of the above identified in this Section 10.3 may bc

submitted to the alternative dispute resolution procedures set forth in Section 10.4.
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Section 10.4 Mandatory Procedures.

A. Notice. Any Bound Party having a Claim (“Claimant™) against any other

Bound Party (“Respondent™) (the Claimant and the Respondent referred to herein being individually,
as a “Party” or, collectively, as the “Parties”) shall notify each Respondent in writing (the “Notice™),
stating plainly and concisely: :

(1)  The nature of the Claim, including the Persons involved and
Respondent’s role in the Claim.

(2)  The legal basis of the Claim (i.e., the specific authority out of
which the Claim arises).

(3)  The proposed remedy.

(4)  The fact that Claimant will meet with Respondent to discuss
in good [mth ways to resolve the Claim.

B. Negotiation and Mediation.  The Partics shall make every reasonable effort

to meet in person and confer for the purpose of resolving the Claim by good faith negotiation. I
requested in writing, accompamed by a copy of the Notice, the Board may appoint a representative
to assist the Parties in negotiations,

If the Parties do not resolve the Claim within thirty (30) days after the date of the
Notice (or within such other period as may be agreed upon by the Parties) (“Termination of
Negotiations™), Claimant shall have thirty (30) days to submit the Claim to mediation under the
auspices of the American Arbitration Association ("AAA”) in accordance with the AAA’s
Commercial or Construction Industry Mediation Rules, as appropnate.

If Claimant docs not submit the Claim to mediation within such time, or does not
appear for mediation, Claimant shall be deemed to have waived the Claim, and Respondent shall be

releascd and discharged from any and all liability to Claimant on account of such Claim; provided,
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nothing herein shall release or discharge Respondent from any liability to any Person other than the
Claimant.

Any settlement of the Claim through mediation shall be documented in writing by the
mediator and signed by the Parties. IT the Parties do not settle the Claim within thirty (30) days after
submussion of the matter to the mediation, or within such other time as determined by the mediator
or agreed 10 by the Parties, the mediator shall, issuc a notice of termination of the mediation
proccedings (“Termination of Mediation”). The Termination of Mediation notice shall set forth that
the Parties are at an impassc and the date that mediation was terminated.

Each Party shall bear its own costs of the mediation, including attorneys’ (ees, and
each Party shall share equally all charges rendercd by the medialor, If the Partics agree 10 a
resolution of any Claim through negotiation or mediation in accordance with Section 10.4 and any
Party thereafter fails to abide by the terms of such agreement, then any other Party may file suit or
mitiate arbitration proceedings to enforce such agreement without the need to again comply with the
procedures sct forth in Section 10.4. In such event the Party taking action to cnforce the agreement
shall be entitled (o recover from the non-complying Party (or if more than one non~-complying Party,
from all such Parties pro rata) all costs incurred in enforcing such agreement, including without
limitation, attorneys' lees and court costs.

C. Binding Arbitration. Upon Termination of Mediation, Claimant shall thereafter
be entitled to initiate final, binding arbitration of the Claim under the auspices of the AAA in
accordance with the AAA's Commercial or Construction Industry Arbitration Rules, as appropriate.
Such claims shall not be decided by or in a court of law. Any judgment upon the award rendered by
the arbitrator may be entered in and enforced by any court having jurisdiction over such Claim. Ifthe

claimed umount exceeds $250,000.00, the dispute shall be heard and determined by three arbitrators.
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Otherwise: unless mutually agreed to by the Parties, there shall be one arbitrator. Arbitrators shall
have expertise in the area(s) of dispute, which may include legal expertise if legal issues are involved.

Each Party shall bear its own costs and expenscs and an cqual share of the arbitrator’s
and administrative fees of arbitration. Notwithstanding the foregoing, if a Party unsuccessfully
conlests the vahdily or scope of arbitration in a court of law, the non~co;1testing party shall be
awarded rcasonablc attorneys' fees and expenses incurred in defending such contest. AII decisions
respecting the arbitrability of any Claim shall be decided by the arbitrator(s).

The award of the arbitrator(s) shall be accompanied by detailed written findings of fact
and conclugions of law, Except us may be required by law or for confirmation of an award, neither
a party nor an arbitrator may disclose the existence, content, or results of any arbitration hereunder
without the prior written consent of both partics.

Section 10.5 Amendment of Article. Without the express prior written consent of

Declarant, this Article may not be amended for a period of twenty (20) years from the effective date

of this Restated Declaration.

ARTICLE XI
GENERAL PROVISIONS
Section11.1 Term. The covenants, conditions and restrictions of this Restated Declaration
shall remain in full force and effect for a period of twenty-five (25) years from the date this Restated
Declaration is recorded. Thercafter, they shall be deemed to have been renewed and automatically
extended for successive periods of ten (10) years each, unless repealed by the written consent of at
least seventy-five (75%) percent of the Owners. The effective date of a termination shall be the date

the wntten mstrument evidencing same is recorded in the office of the Pima County Recorder.
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Section 11.2  Amendments.

A. Amendment by Declarant. For solong as Declarant owns at Jeast one (1) Lot,
it shall have the right to amend this Restated Declaration, without the vote or written consent of the
Owners, for any reason whatsoever, including, but not Jimited to. a determination by Declarant that
an amendment (o this Restated Declaration or any amendments to the Artit;les of Incorporation or
By-Laws of thc Association shall be necessary in order for existing or future rnoxtgag;s, deeds of
trust, or other security instruments to be acceptable to the Veterans Administration, the Federal
Housing Administration of the U.S. Department of Housing and Urban Development, the Federal
National Mortgage Association, or the Federal Home Loan Mortgage Corporation.

B. Amendment by Owners. This Restated Declaration may be amended by an
instrument in wriling, signed and acknowledged by the President and Secretary of the Association,
certifying that such Amendment has been approved by the vole or written consent (with or without
an Association meeting; subject, however, to the voting rights set forth herein) of the then Owners
of not less than seventy-five percent (75%) of the Lots, and such amendment shall be effective upon
its recordation with the County Recorder of Pima County, Arizona; provided, however, so long as
Declurant owns at least onc (7) Lot, no such amendment shall be valid or cnforceable unless it has
been approved, in writing, by Declarant, and the written approval is appended to, and recorded as a
part of, the amendment. Declarant's decision to approve or disapprove an amendment proposed by
the Owners shall be in Declarant's sole and absolute discretion.

C. Effective Date. The effcctive date of any modification or amendment shall be

the date the wntten instrument evidencing same is recorded in the office of the Pima County
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Section 11.3 Enforcement and Non-Waiver.

A. Enforcement. Subject to the provisions of Article X and except as otherwise
may be provided herein, the Association or any Owner shall have the right to enforce by any
procecding at law or in equity, all restrictions, conditions, covenants, reservations, liens or ¢charges
now or hereafter imposed by this Restated Declaration. ;

Further, the Association shall have the authority to bring an action at law ;r m equity
Lo enforce any of the provisions of this Restated Declaration. Expenses of enforcement, including
attorneys' fees and costs, shall be paid to the Assoctation by the Owner against whom an enforcement
action was commenced. The Association shall have the right to enter upon the property of any
Owner for the purpose of repairing, modifying, or demolishing improvements which are not in
conformance with the provisions of this Restated Declaration and all expense incurred m connection
therewith shall be paid to the Association by the Owner in violation. Failure by the Association ot
any Owner Lo enforce any covenant or restriction herern contained shall in no event be deemed a
waiver of the right to do so thercafter.

B. Violation of Law. Each and every provision of this Restated Declaration and

any amendment hereto shall be subject to all applicable governmental ordinances and subdivision
regulations and any future amendments thereto. Any violation of any state, municipal or local law,
ordinance or regulation pertaining to the ownership, occupation or use of the Property is hercby
declared to be a violation of this Restated Declaration and subject to any or all of the enforcement
procedurcs sct forth herein or in the By-Laws.

C. Remedies Curnulative. Each remedy provided herein is cumulative and not

exclusive.
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D. Non-Waver. Failure by the Board, the Association or by any Owner to
enforce any of the provisions hercof at any time shall not constitute a waiver of the right thercafter
to enforce any of such provisions or any other provisions.

Section 11,4 Construction.

A. Interpretation. The provisions of this Restated Decla;atiOn shall be liberally
construed 10 effectuale the purpose of creating a uniform plan for the development and (;éemtion of
the Property. This Restated Declaration shall be construed and govemed by the laws of the State of
Arizona.

B. Restrictions Scverable. Notwithstanding any other provision hereof, each of
the provisions of this Restated Declaration shall be deemed independent and severable, and the
invalidity or partial invalidity of any provision or portion thereof shall not affect the validity of
enforceability of any other provision.

C. Rule Against Perpetuitics. In the eventthe provisions hereunder are declared
void by a Court of competent jurisdiction by reason of the period of time herein stated for which the
same shall be effective, then in that cvent the periods of time shall be reduced to a period of time

which shall not violate the rules against perpetuitics as set forth in the laws of the State of Arizona.

D. Singular Includes Plurat. Unless the contextrequirtes 4 contrary construction,

the singular shall include the plural and the plural the singular, and the masculine, feminine or neuter

shall cach include the masculing, feminine and neuter.

E. Captions. All captions and titles uscd in this Restated Declaration are intended
solely lor convenience or reference purposes only and in no way define, limit or describe the rue

intent and meaning of the provisions hereof.
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Section11.5 Delivery of Notices and Documents. Any written notice or other documents
relating to or required by this Restated Declaration may be delivered exther personally or by mail. If
by mail, it shall be deemed to have been delivered seventy-two (72) hours after a copy of same has
been depostted tn the United States mail, postage prepaid, addressed us follows: -
If to the Association: 4855 East Broadway

Suite 103 =
Tucson, Arizona 85711

If to an Owner: To the address of the Owner within the Property
If to the Declarant: 4855 Easl Broadway
Suite 103

Tucson, Arizona 85711

with a copy to the Association and il by mail with a
copy to P.O. Box 12863, Tucson, Arizona, 85732

provided, however, that any such address may be changed at any time by the party concerned by

delivering written notice of change of address to the Association. Each Owner of a Lot shall file the

correet mailing address of such Owner with the Association, and shall promptly notify the Association i
in writing of any subsequent change of address. g
Section 11.6 Resale of Lot by Owner. Each Owner (excluding Declarant) shall notify the "f'
Assaciation, not less than ten (10) business days prior to the closing of any sale of such Owmer's Lot, é
=

of the name and address of purchaser thereof, as well as the scheduled closing date for the salc.
Section 117  Binding Effect. By acceptance of a deed or acquiring any owncrship intcrest

in any of the Property included within {his Restated Declaration, each Person, for himself/herself, or

itsell. his/her heirs, personal representatives, SUCCESSOTS, transferees and assigns, binds himselt/herself,

his/her heirs, personal representatives, successors, transferees and assigns to all of the provisions,

restrictions, covenants, conditions, rules and regulations now ot hereafler imposed by this Restated

Declaration and any amendments hereto. In addition, each such Person by so doing thereby
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acknowledges that this Restated Declaration sets forth a gencral scheme for the Property and hereby
evidences his/her intent that all the restrictions, conditions, covenants, rules and regulations contained
herein shall run with the land and be binding on all subsequent and future owners, grantees,
purchasers, assignees. and ranslerees thereof. Furthermore, each such Person fully understands and -
acknowledges that this Restated Declaration shall be mutually beneficial, prohibitive and enforceable
by the various subscquent and future owners. \
Section 11.7 Annexation. Additional property and common area may be annexed by the
Declarant to the Property with the consent ol two-thirds (2/3™% of each Class of Members and the
recordation of a Declaration of Annexation.

[N WITNESS WHEREQF, the undersigned have executed this Restated Declaration the

day, month and year sct forth bencath their signatures below.

DECLARANT: APPROVING AGENT:
USH/TRCRIVER GATE LLC, un BROADWAY MANAGEMENT COMPANY,
Arizona lirnited liability company an Arizona corporation %
By: i d /é’wgﬂ._ﬂ.__ By: ,/ X, éﬁ—k 7
oseph R. Cesare ose . Cesare i
Member Presjdent .
Date: /A (?yu—._:p 5?-670 D Date: /é %Lo-_ﬂ RO0 2 g
=

By: U.S. HOME CORPORATION, a

Delaware Wbcr
By: \

Dav\d 1. Cada, President
Mountain Operations Land

Division l
Datc: 4' b - O3

%ffp}ﬁ. c;sgm—: Wﬁ"‘" 5o
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STATE OF ARIZONA )
) §5.
COUNTY OF PIMA )

7
SUBSCRIBED AND SWORN to before me this ;'(/': day of April, 2002, by JOSEFIIR.
CESARE, individually and acting in his capacity as a Member of USH/IRC River Gate LIC, an

Arizona Jimited liability company. L T
/ /
l' A —
(NOTARY PULIC L / g
12 .
(Sead) County of Pima Notary Public

PATRICIA A,
Commission Expires Seps EATON

STATE OF ARIZONA )
COUNTY OF PIMA )
SUBSCRIBED AND SWORN to before me this / é day of April, 2002, by DAVID CADA,

as President of the Mountain Operations Land Division of U.S. Home Corporation, a Delaware
corporation, acting in its capacity as a Member of USH/IRC River Gate LLC, an Arizona limited

habihty company. e !
/ /}Zi / '
\_Jah,

Notary Public

(Seal)

STATE OF ARIZONA )
) §s.
COUNTY OF PIMA )

SUBSCRIBED AND SWORN to before me this __/ é day of April, 2002, by JOSEFHR.
CESARE, acting in his capacity as President of Broadway Management Company, an Arizona

corporation, on behalf of smd Corporation. / /
[ 2{ /

Notafy Public

/

(Seal)
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